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Explanatory Note

The documents circulated by the MESA for the purpose of consultation are in draft form
and consist of proposals. Accordingly, these proposals are not binding and are subject to
changes and revisions following representations received not only from licence-holders
and other involved parties, but also following the necessary review and vetting by the
Office of the Attorney General and the relevant Minister to whom the MFSA 1is required
by law to provide advice on financial services matters. It is important that persons
involved in the consultation bear these considerations in mind.

In the case of primary legislation in particular, Bills may and do undergo revisions during
the Parliamentary stages.

This consultation is also being exercised at the request and on behalf of the Ministry of
Finance.

Financial Markets Act (Credit Rating Agencies) Regulations, 2010

EC Regulation 1060/2009 of the European Parliament and of the Council of 16
September 2009 on credit rating agencies (EU CRA Regulation) is directly applicable to
Malta, and has full legal effect in Malta without requiring transposition. However, the EU
CRA Regulation provides for national implementation, for example to deal with matters
such as penalties, enforcement procedures and appeals from registration decisions. The
Financial Markets Act (Credit Rating Agencies) Regulations, 2010 are being proposed as
the first general framework for the regulation of Credit Rating Agencies which may be
established in Malta.

The EU CRA Regulation introduces a harmonised approach to the regulation of credit
rating activities in the EU and creates a registration regime for credit rating agencies
which are established in the EU. Moreover, it stipulates various organisational, conduct



of business and transparency requirements applicable to registered credit rating agencies
and requires specified financial services providers established in the EU to use credit
ratings for regulatory purposes only if they have been issued or endorsed by a registered
credit rating agency, or issued by a third country credit rating agency that has been
certified in accordance with the EU CRA Regulation. In terms of the EU CRA
Regulation, the term ‘regulatory purposes’ means the use of credit ratings for the specific
purpose of complying with EU law, as implemented by the national legislation of the
Member States.

In Malta, the above-mentioned requirement which sets conditions to the use of credit
ratings for regulatory purposes applies to credit institutions licensed in terms of the
Banking Act, 1994; investment services licence holders in terms of the Investment
Services Act, 1994; insurance companies carrying on general business in terms of the
Insurance Business Act, 1998; insurance companies carrying on the business of
reinsurance in terms of the Insurance Business Act, 1998; collective investment schemes
licensed in terms of the Investment Services Act, 1994 and which qualify as UCITS
Schemes and Occupational Pension Schemes registered in terms of the Special Funds
(Regulation) Act, 2002. Moreover, where a prospectus published by an issuer of financial
instruments contains a reference to a credit rating or credit ratings, the issuer applying for
admissibility to listing on the Malta Stock Exchange is required to ensure that the
prospectus also includes clear and prominent information stating whether or not such
credit ratings are issued by a credit rating agency established in the EU and registered
under the EU CRA Regulation. This requirement will come into force on the 7"
December, 2010. Other parts of the EU CRA Regulation come into force on different
dates as indicated in article 41 of the Regulation.

Interested parties are kindly asked to submit any comments which they may have in
relation to this draft legislation, in writing, to the Director — Securities and Markets
Supervision Unit, by e-mail on su@mfsa.com.mt by not later than 31* May 2010.

Contacts

A copy of the EU CRA Regulation is included on the MFSA’s web-page in the section
dedicated to Securities/Financial Markets/Legislation. Should you have any queries
regarding the EU CRA Regulation or the draft legal notice, please do not hesitate to
contact:

Christopher P. Buttigieg
Senior Manager

2548 5229

cbuttigieg @mfsa.com.mt




Chairman Minister of Finance, the
Malta Financial Services Authority Economy and Investment

L.N. of 2010

FINANCIAL MARKETS ACT
(CAP. 345)

Financial Markets Act (Credit Rating Agencies) Regulations, 2010

IN exercise of the powers conferred by article 49 of the Financial Markets Act, the Minister
of Finance, the Economy and Investment acting on the advice of the Malta Financial Services
Authority, has made the following regulations:

Title, 1. (1) The title of these regulations is the Financial
commencement Markets Act (Credit Rating Agencies) Regulations, 2010.

and scope.

(2) The purpose of these regulations is to implement the relevant
provisions of the EU Regulation on credit rating agencies as herein defined,
and they shall be interpreted and applied accordingly.

(3) These regulations shall come into force on the 7" June 2010.

Interpretation. 2. (1) In these regulations unless the context otherwise requires:
“the Act” means the Financial Markets Act;

“EU Regulation” means Regulation (EC) No 1060/2009 of the
European Parliament and of the Council of the 16 September 2009 on
Credit Rating Agencies, and words and expressions used in these
Regulations shall have the same meaning as is given to them in the
said EU Regulation unless otherwise defined herein;

“Financial Services Tribunal” means the tribunal established in

Cap. 330. . . . ” >
terms of article 21 of the Malta Financial Services Authority Act.
(2) Words and expressions used in these regulations shall have the
same meaning as is assigned to them in the Act unless otherwise defined herein.
Competent 3. The Malta Financial Services Authority established by the Malta
authority. Financial Services Authority Act shall be the designated competent authority in

Malta for the purposes of implementing the relevant provisions of the EU
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Regulation, and any reference in these regulations to the competent authority
shall be deemed and construed accordingly.

4. (1) The competent authority shall exercise all the functions,
obligations and powers and satisfy all the requirements imposed on competent
authorities by the EU Regulation.

(2) Without prejudice to subregulation (1) of this regulation, the
competent authority may, for the better implementation of the EU Regulation,
exercise any of the powers assigned to it under the Act in relation to credit
rating agencies, persons involved in credit rating activities, rated entities and
related third parties, third parties to whom the credit rating agencies have
outsourced certain functions or activities, and persons otherwise related or
connected to credit rating agencies or credit rating activities.

S. For the better carrying out of the provisions of the EU Regulation
or these regulations, the competent authority may, from time to time, issue and
publish Financial Market Rules which shall be binding on all credit rating
agencies and others as may be specified therein. Such Rules may lay down
additional requirements and conditions in relation to activities of credit rating
agencies, the conduct of their business, their relations to customers, the public
and other parties, their responsibilities to the competent authority, reporting
requirements, financial resources, capital adequacy and related requirements,
and any other matters as the competent authority may consider appropriate
including:

(a) the operation of the EU Regulation or these regulations;

(b) any matter relating to the functions, obligations and powers of the
competent authority under the EU Regulation; and

(c) any other matter arising in connection with the EU Regulation or
these regulations.

6. The provisions of the EU Regulation shall apply to credit rating
agencies based in or operating from Malta and such credit rating agencies shall
exercise all the obligations and satisfy all the requirements imposed on credit
rating agencies by the said EU Regulation.

7. (1) Where a credit rating agency submits an application for
certification in terms of article 5 of the EU Regulation and Malta is the
facilitator, the application shall be drawn up in the English language.
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(2) Where a credit rating agency submits an application for
registration in terms of article 15 of the EU Regulation and Malta is the home
member state of that agency, the application shall be drawn up in the English
language.

8. (1) An applicant for registration as a credit rating agency which
has its registered office in Malta in terms of the EU Regulation shall pay to the
competent authority an application fee of € 5, 000.

(2) The fee mentioned in subregulation (1) of this regulation shall be
due upon submission of an application for registration, irrespective of whether
registration is eventually issued or not.

(3) A credit rating agency registered in Malta shall pay to the
competent authority an annual supervisory fee of € 15, 000 for the continuance
of that registration. The fee shall be due to the competent authority on the 1%
January of each year following registration.

9. (1) An auditor of a credit rating agency shall have the duty to
report immediately to the competent authority any fact or decision of which he
becomes aware in his capacity as auditor of such credit rating agency which —

(a) is likely to lead to a serious qualification or refusal of the
auditor’s report on the accounts of such credit rating agency; or

(b) constitutes or is likely to constitute a material breach of the EU
Regulation or other regulatory requirements applicable to the
credit rating agency in or under the Act; or

(c) gravely impairs the credit rating agency’s ability to continue as a
going concern; or

(d) relates to any other matter which may be prescribed.

(2) No duty (including the duty of professional secrecy) to which an
auditor of a credit rating agency may be subject, shall be regarded as
contravened by reason of his communicating in good faith to the competent
authority, whether or not in response to a request from it, any information or
opinion on a matter of which the auditor has become aware in his capacity as
auditor of that credit rating agency and which is relevant to any functions of the
competent authority under the provisions of the EU Regulation or the Act or is
required to be communicated by virtue of subregulation (1).
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10. (1) Where the competent authority has established that a credit
rating agency has contravened or has failed to comply with any provisions of
the EU Regulation, these regulations and any Financial Markets Rules issued
by the competent authority in terms of these regulations, it shall proceed to
consider the taking of measures envisaged in articles 20, 24 or 25 of the EU
Regulation as necessary or appropriate in the circumstances.

(2) The competent authority shall disclose to the public any
supervisory measures and sanctions imposed in terms of subregulation (1) of
this regulation, unless the competent authority deems that such disclosure
would seriously jeopardise the financial markets or cause disproportionate
damage to the parties involved.

11. (1) Where a credit rating agency contravenes or fails to comply
with any provisions of the EU Regulation, these regulations and any Financial
Markets Rules issued by the competent authority in terms of these regulations,
the competent authority may, by notice in writing and without recourse to a
court hearing, impose on such credit rating agency an administrative penalty
not exceeding € 95, 000.

(2) The competent authority shall disclose to the public any penalty
imposed in terms of subregulation (1) of this regulation, unless the competent
authority deems that such disclosure would seriously jeopardise the financial
markets or cause disproportionate damage to the parties involved.

12. (1) A right of appeal to the Financial Services Tribunal shall lie
from a decision of the competent authority —

(a) to refuse registration in terms of article 15 of the EU Regulation;

(b) to apply the provisions of article 20 of the EU Regulation, or
otherwise take action against a credit rating agency in terms of
paragraphs (a) to (c) of article 24(1) of the EU Regulation or in
terms of paragraphs (a) to (c) of article 25(1) of the EU
Regulation in accordance with regulation 10 of these regulations;

(c) to apply the provisions of regulation 11 of these regulations;
and the provisions of articles 43 and 44 of the Act shall mutatis mutandis apply to

these regulations.

13. The provisions of article 38 of the Act shall apply mutatis
mutandis to credit rating agencies.



