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GUIDANCE NOTES
1.0
INTRODUCTION
These Guidance Notes have been issued by the Malta Financial Services Authority (“the Authority”) to provide information for prospective applicants regarding the statutory provisions of the Trusts and Trustees Act, Cap. 331 (“the Act”) and the supervisory process which the Authority will apply.

The Authority’s Guidance Notes are of general application and seek to take account of the wide diversity of trustees that may be authorised or who do not need to be authorised under the Act.  The Guidance Notes will be kept up-to-date and revised versions will be published from time to time.  The Authority cannot provide definitive interpretation of the provisions of the Act, since that is the prerogative of the Courts.  Nevertheless, the Authority, in administering the Act, is prepared to offer its own views on the meaning of provisions.

It should be noted that the Authority has also published a Code of Conduct, as provided for under the Act.  The Code provides guidance on the duties, requirements, procedures, standards and sound principles to be observed by persons carrying on trust business.  A copy of this document can be found on the Authority’s website (www.mfsa.com.mt). 

2.0
REGULATORY SCOPE
The Authority regulates trustees in Malta in accordance with the provisions of the Act.  The Act provides for an authorisation process for any individual or entity (unless otherwise exempted) acting as trustee, as defined by the Act, either in or from within Malta or through a Maltese company anywhere in the world.

Article 2(1) of the Act defines the term “trustee”, in relation to property, as: -

“the person or persons holding or in whom the property is vested on terms of trust in accordance with the provisions of this Act or is otherwise deemed to be a trustee under this Act.” Further, the term “controller”, in relation to a body corporate, is a person who, alone or together with others, exercises control of the body corporate. 

3.0
APPLICATION FOR A TRUSTEE AUTHORISATION
A trustee who in Malta (a) receives or is entitled to remuneration for so acting, or (b) does so on a regular and habitual basis, or (c) holds himself out to be a trustee, requires authorisation (unless exempted) by the Authority to act as such, irrespective of the proper law of the trusts they hold and whether or not all or part of the trust property is in Malta.  

Any person, whether an individual or a company, may apply, in writing, to the Authority to be authorised to operate as a trustee and the Authority may grant authorisation upon being satisfied that the conditions and standards laid down in the Act and in the Code are satisfied.

All applications for a trust authorisation, must be made using the prescribed form and accompanied by such fees as may be prescribed (see Appendix I for the current Fee Schedule).  A copy of the application form is in Appendix II of these Notes and is also available in electronic form on the Authority’s website (www.mfsa.com.mt).  As a first step, applicants are encouraged to contact the Authority, prior to submitting a formal application, to discuss their proposals.


The Authority also requires the applicant to submit a completed Personal 
Questionnaire. This questionnaire is to be filled in by an individual 
applicant and by:


· Qualifying Shareholders;

· Chairmen;

· Directors;

-executive directors

-non-executive directors
-managing directors
· company secretaries;

· chief executive officers;

· senior managers reporting directly to the CEO or Board of Directors;

· managerial staff performing functions which are effective to the running of the proposed operational business (e.g. Financial Controller etc.) 

· Money Laundering Reporting Officers
· Compliance Officers
The directors of the applicant company may also appoint alternate directors in terms of the company`s Memorandum & Articles of Association from among other directors who are already approved by MFSA.  
All PQs and application documents (as applicable) are to be submitted to the attention of the Director General.  The Director General will then forward the PQ and application documents (as applicable) to the respective regulatory units for processing.
Notwithstanding the above-mentioned paragraphs, Licence Holders which are regulated by one Regulatory Unit, may still be advised, during discussions, to submit the PQs directly to the Head of the respective Regulatory Unit. Similarly entities which are in the process of applying for a Licence from a Regulatory Unit, can also be advised to send PQs and Application Documents directly to the head of the Regulatory Unit concerned during the discussions leading to the submission of application documents.

 In considering an application for authorisation to act as a trustee, the Authority may: -

a)
carry out any enquiries which it considers appropriate;

b)
ask the applicant, or any specified representative of the applicant, to attend a meeting with the Authority to answer questions and explain any matter the Authority considers relevant to the application;

c)
seek additional information from the applicant;

d)
visit the applicant to view proposed premises and files regarding business that it is proposed to transfer into the licensed entity;

e)
request any information furnished by the applicant to be verified in such manner as the Authority may specify;

 f)
take into account any other information which it considers relevant in relation to the application; and

g)
verify information submitted by applicant by reference to third parties.

The Authority will not grant authorisation unless satisfied that the required criteria are met or are capable of being met by the applicant.  It must be stressed that, even when satisfied, the Authority always retains discretion to refuse an application, notably if it sees reason to doubt that the criteria will be met on a continuing basis or if it considers that for any reason there might be significant threats to the interests of clients or potential clients.  The Authority also considers, in exercising its discretion, whether it is likely that it will receive adequate information from the applicant and relevant connected parties in order to enable it to monitor the fulfilment of the criteria and to identify potential threats to the applicant’s clients.

The Act imposes a three month time limit within which the Authority must reach a decision in respect of an application.  In practice, the Authority always seeks to deal as promptly as possible with applications.  The time required to complete its initial enquiries may vary, however, depending on the correctness or completeness of the documents, the nature of the issues which may arise and the difficulty or otherwise in obtaining any additional information which may be necessary. 

4.0
Principles Relating to the variation, suspension or cancellation of the authorisation to act as trustee
In exercising its powers under the Act, the Authority is guided by what it considers to be in the best interest of the trustee’s clients.  The Authority’s formal intervention powers become exercisable in a wide range of circumstances and it can have recourse to a range of alternative courses of formal action.  Where the Authority, following a breach, still has adequate confidence in a trustee, it is always open to it to seek remedial action by informal means, notably through persuasion and agreement with the applicant regarding the steps to be taken to return it to compliance.  Wherever possible, the Authority seeks to proceed in this manner.  Where the Authority can be satisfied that prompt and adequate remedial action will be put into effect, thereby protecting the interests of clients, it may decide not to cancel or suspend the authorisation.  However, where the prudential concerns are very serious or where the Authority feels less able to rely on a purely informal approach, it is likely that formal action will be taken.

Where the Authority proposes to refuse an application for an authorisation, or to cancel, vary or suspend an authorisation, it must first serve notice of its intention to do so.  The applicant or the trustee, as the case may be, then has a period within which it can make representations, which the Authority shall consider before issuing a final notice regarding the action to be taken.  Where an applicant or a trustee remains aggrieved by the Authority’s decision, it then has certain rights of appeal, as stipulated in the Act.

5.0
SUPERVISORY PROCESS
Supervision enables and requires judgments to be made about the nature of a trustee’s business, the quality of its management, the effectiveness of its controls and compliance, the fairness of its treatment of customers and about its financial viability.  In order for the Authority to make these judgments, it needs to keep under review information from a range of sources.

The Authority’s regulation of trustees involves regular discussions with (1) the senior management of licensed firms in the case of corporate trustees, or (2) the trustee, when an individual, together with scrutiny of financial information on the trustee’s performance, receipt and review of statutory certifications and regular compliance visits to the trustee’s business premises.  While the Act provides certain supervisory powers for the Authority to require information from trustees, the Authority expects trustees to provide voluntarily and routinely the information necessary for its supervision.  When concerns arise about the completeness or timeliness of such information, the Authority may decide to utilise its formal powers to require information.  

5.1
Reporting Requirements
The Authority should be notified immediately of any significant developments in relation to a trustee’s status as an approved person.  Matters that should be reported include, but are not limited to, the following:

(i)
any change in key personnel;

(ii)
instances of legal and judicial acts against the company for breach of fiduciary or corporate responsibilities; and

(iii) material changes in the business undertaken, including any proposal to undertake non-trust related business.

The Authority stresses that it expects trustees to be open and proactive in ensuring that the Authority is kept informed of material developments when, or before, they occur.

Where the Authority finds reason to suspect the completeness or accuracy of the information provided to it in its routine supervision, it will consider the use of the statutory powers in the Act enabling it to require additional documents or information.  Depending on the seriousness of its concerns, it may also have recourse to other information and intervention powers provided in the Act – for example, the appointment of persons to investigate, or even to enter premises occupied by any trustee (Articles 48 and 50).

5.2
Off – Site Supervision
After a trustee’s annual financial statements and compliance certificate have been received and reviewed, the Authority may contact the trustee to arrange a suitable time/date for a discussion. These discussions provide an opportunity for the Authority to obtain an update on the development of the undertaking’s business, including both past performance and future strategies. Ad hoc meetings may also be scheduled to discuss important interim developments or concerns.
Topics raised in the annual discussion are likely to include: -

a)
Trends and significant changes observed in annual financial statements;;

b)
Any planned changes to business strategies;

c)
Material operational changes, changes in advisors, custodians, key staff members, etc.

d)
Internal controls issues;

e)
Anti-Money Laundering issues;

f)
Disaster recovery planning;

g)
Adequacy of any procedures manuals; and

h)
Staff training

These discussions can take place at the Authority or at the trustee’s own premises.  Alternatively, telephone interviews may be used in some instances.

5.3
On – Site Supervision

The purpose of on-site supervision is to enable the Authority to review compliance with policies and procedures (e.g. record keeping, segregation of assets etc), as well as the processes that management has put into place to monitor and control key risks in the business.  On-site supervision involves structured visits to a trustee’s offices where, typically, the Authority interviews members of management and staff and reviews a selection of individual trust files.  A review of compliance with “know your customer” and record keeping requirements, in relation to the Prevention of Money Laundering Act, the Prevention of Money Laundering Regulations, and the Prevention of Money Laundering Guidance Notes forms part of all of the Authority’s visits.

On-site visits will usually be scheduled at intervals which are to be determined by the Authority.  Nevertheless, the frequency of on-site visits will also reflect the Authority’s assessment of the degree of risk in the business and the effectiveness of the trustee’s personnel, systems and controls for monitoring risk.  Trustees can normally expect to be given reasonable notice of an on-site visit.  In exceptional cases (i.e. where the Authority has material concerns for the interests of clients or about the financial position of the trust undertaking) the Authority may conduct a visit at short or even no notice.  

The Authority will normally inform trustees of a visit beforehand, requesting pre-visit information and providing details regarding how the Authority intends to structure the visit.  The pre-visit information requested would generally include:

i)
A staff chart for the trustee with brief job descriptions for key personnel;

ii)
A completed copy of the Authority’s questionnaire on the trustee’s compliance with the Prevention of Money Laundering Act, the Prevention of Money Laundering Regulations, and the Prevention of Money Laundering Guidance Notes;

iii)
Copies of procedures manuals relating to at least:



(a) safekeeping of assets;



(b) accounting;



(c) information to beneficiaries;

iv)
Copies of staff training plans; and

v)
Copies of disaster recovery and business continuity plans.

While the Act provides powers for the Authority to formally require the production and submission of such information as it may reasonably require, on-site visits are normally conducted without recourse to formal powers.

The Authority, in the course of its detailed compliance testing reviews of trust files, may take copies of any documents furnished or provided under Article 47 of the Act. 

5.4
Consolidated Supervision
Although the Authority licenses specific individuals or entities, it also needs to have regard to relationships with any wider group to which an entity may belong or with other persons closely linked to the trust provider, which may have implications for the licensed undertaking.  The Authority reviews these aspects in the course of its routine supervision.  Where relevant, the Authority may also agree to take on a wider role of a consolidated supervisor in relation to a trust provider and related undertakings.

In order to conduct such monitoring and assessment, the Authority may require access to information relating to other parts of the group and to other connected entities.  Where there are obstacles to transparency as a result of the particular structure adopted or the location of parts of the group, the Authority may need to satisfy itself that adequate information will be forthcoming and that the structure and relationships do not put at risk the interests of the trustee’s clients and potential clients.
APPENDIX I

SCHEDULE OF FEES 


LN 356 of the Trusts and Trustees Act (Fees) Regulations, 2008 
	Application and Processing Fee 
(to be submitted together with the application) 
	€250


	Approval of application 
(a one-time fee to be paid upon approval of the application)


	€100



	Authorisation fee 
(to be paid upon the issuance of the authorisation)

	€2,500

	Annual Renewal Authorisation Fee

	€2,500



TRUSTS AND TRUSTEES ACT, Cap. 331

APPENDIX II

APPLICATION FORM

FOR A TRUSTEE AUTHORISATION

    AND FOR PROVIDING OTHER FIDUCIARY SERVICES

Notes to complete the Application Form for submission to MFSA

1.
In the case of corporate applicants, this form should be completed by the managing director or other person responsible for the conduct of the business and having legal capacity to sign on behalf of the applicant. In the case of individual applicants, this form should be completed by the applicant personally.

2.
Before completing this form, applicants should refer to the Trusts and Trustees Act, Cap. 331 (the Act), the Code of Conduct and any relevant rules issued by the Authority.

3.
This form must be submitted typed or written in BLOCK CAPITALS in ink.  Any questions which may not be applicable should be marked as ‘Not Applicable’ and not left unanswered.

4.
The signatory should, on completion of the form, initial each page of the application and any supplementary sheets and sign the declaration on the last page.

5.
Completed applications with relevant supporting material should be sent to:-

The Director General

Malta Financial Services Authority

Notabile Road

Attard

Malta

6.
For further assistance or queries in connection with this application, please contact the Deputy Director of the Company Compliance Unit by telephone at (00356) 21441155 or by fax at (00356) 21441196 or on the following email address cocomp@mfsa.com.mt.  Additional information may also be found on the Authority’s website at http://www.mfsa.com.mt. 
	Documentation to accompany the Application Form

	The application must be accompanied by the following documentation (as applicable) :-
	Document

Attached?

	
	
	

	1.
	Memorandum & Articles of Association. 

· In the case of a Juridical Person:

The Applicant’s proposed Memorandum and Articles of Association, and (where company is formed outside Malta) a Certificate of Incorporation are required.  

· In the case of a Natural Person:

 A certified copy of the ID card and/or Passport and a police conduct certificate not older than three months are required.
	

	
	
	

	2.
	Accounts. 

A copy of the most recent financial statements for the business (audited where available) together with financial statements for its parent company and other members of the group (where relevant).
	

	
	
	

	3.
	Clients’ Agreements. 

Copies of any standard trust and management agreements the applicant intends to use.
	

	
	
	

	4.
	Business Plan. 

A statement setting out the nature and scale of the trust business which is to be carried out by the applicant in Malta and overseas, and particulars of the arrangement(s) proposed for the operation of that business. It is recommended that the business plan should give the following details:

General Description of Business Activities:  
This description should include an introduction and a brief overview of the applicant and, in the case of a legal entity, the aim of the company, the different types of services to be provided, a description of how the business is to be obtained, the market sector targeted, present performance (where applicable) and expected performance.  Ideally the business plan should cover a three year period and any underlying assumptions should be stated.

 Marketing:

The business plan should also include a description of how the trustee services will be marketed.  Details should also be given of any arrangements to market the services through third parties. 

 Employees: 

The number of employees of the applicant should be included in the business plan.
 The Business profile should be signed by an applicant (in the case of a legal entity it must be signed by an authorised person on behalf of the applicant) and dated.


	

	
	
	

	5.
	The Personal Questionnaire Form. (The PQ Form)

In the case of corporate trustees, PQs should be completed by:

· Shareholders;

· Chairmen;

· Directors;

-executive directors

-non-executive directors

-managing directors

· company secretaries;

· chief executive officers;

· senior managers reporting directly to the CEO or Board of Directors;

· managerial staff performing functions which are effective to the running of the proposed operational business (e.g. Financial Controller etc..) 

· Money Laundering Reporting Officers and

· Compliance Officers.
In the case of individual trustees, PQs should be completed by individual trustees and any senior assistants, mandatories, administrators or similar functionaries.

The following documentation should accompany the PQ,

1. An authenticated copy of an identification document (I.D. card and/or passport) of the individual completing the PQ;

2. A copy of the applicant`s conduct certificate, not older than three months from the police authorities or an equivalent certification from the country of residene of the individual completing the PQ.;

3. The Banker`s Authorisation Letter (See Appendix One of the PQ for a specimen);

4. The General Authorisation Letter (See Appendix Two of the PQ for a specimen).
	

	
	
	

	6.
	A Group Structure chart. Licensed undertakings forming part of wider groups must provide an up-to-date chart giving full details of the group structure.
	

	
	
	

	7.
	A cheque representing the appropriate application and processing fee.
	

	8.


	Where applicable, the Original Licence issued in terms of A 51A of the MFSA Act( or the Warrant issued in terms A 42 of the MFSA Act( is to be returned to the Malta Financial Services Authority.  
	


PART I: DETAILS OF APPLICANT (complete as appropriate)

	Name of Applicant:

	Type of Authorisation Required: Trustee/Administrator of Private Foundations/ Nominee Shareholder/Fiduciary services
(Delete as appropriate)

	Address of registered office: 

(complete as appropriate)


	Address of Principal Place of Business in Malta:

	Other places of business in Malta:

	Other places of business outside Malta:


Any other names which the applicant uses or proposes to use for purposes of or in connection with any trustee business carried on.

	Date and place of formation of company:

(complete as appropriate)
	

	Contact Name:


	E-Mail Address:


List all officers of the business within the meaning of Article 2 of the Companies Act, together with their designation (e.g. director, company secretary etc.)
PART II: 
OPERATIONS OF THE TRUSTEE 


(complete as appropriate and when applicable)
1. Name(s) and address(es) of the applicant’s principal banker(s) within the last 
10 years.

2.
Name(s) and address(es) of banker(s) with whom the applicant proposes to 
maintain or maintains client accounts.

3.
Name(s) and address(es) of the main custodian(s) of the trust assets:


• securities


• other

4.
Name(s) and address(es) of the primary providers of investment management 
and/or investment advisory services for the assets of discretionary trusts 
(where not stipulated by the trust instrument).

5.
Name and address of the applicant’s auditors (where applicable). Please give 
the name and professional qualification(s) of the relevant partner(s).

6.
Names and addresses of any other regulatory body with responsibility for the 
applicant (attach copy of licence).

7.
The names and positions in the undertaking of the persons who effectively 
direct the business.

8.
The Applicant’s financial year-end.

Part III: Insurance Cover

If the proposed applicant does not have insurance cover, please mark questions 1 to 3 as ‘No’. and refer to Question 4.
1.
Indicate below whether the Applicant has cover in respect of the following:-
	Details
	Yes  
	No
	Limit
	Deductible
	Insurer
	Broker

	Errors & Omissions


	Yes
	No
	
	
	
	

	Directors’ and Officers’

Liabilities
	Yes
	No
	
	
	
	

	
	
	
	
	
	
	

	Fidelity and Forgery


	Yes
	No
	
	
	
	

	Loss of Property


	Yes
	No
	
	
	
	

	Computer Crime


	Yes
	No
	
	
	
	

	Trust Real Estate (or other tangible assets like art etc.)


	Yes
	No
	
	
	
	

	Computer Damage


	Yes
	No
	
	
	
	

	Business Interruption


	Yes
	No
	
	
	
	


2. Has any application for insurance by the applicant or any predecessors in business ever been refused?

3. Name(s) and address(es) of insurer(s):

4.
Does the applicant intend to apply for insurance cover in the near future?  


Part IV: Prior Issues

If the answer to any of the questions below is yes, please give full particulars in the space provided at the back of this application clearly stating to which question the details relate.

	
	YES/NO

	(a)
Has the applicant ever applied for and been refused a licence or an equivalent authorisation or registration to conduct banking, investment, insurance or trust business in Malta or elsewhere?
	

	(b)
Has the applicant failed to satisfy a judgement debt under a court order in Malta or elsewhere within a year of the making of the order?
	

	(c)
Has the applicant made any compromise or arrangement with its creditors or otherwise failed to satisfy creditors in full?
	

	(d)
Has the applicant ever had an official receiver appointed over any of its property in Malta, or has the substantial equivalent of any such person been appointed in any other jurisdiction? If so, give full particulars.
	

	(e)
Has the applicant ever had a garnishee order or a warrant of seizure or the substantial equivalent of such warrants served on it in any jurisdiction?
	

	(f)
Has the applicant ever had a notice of resolution for dissolution and consequential winding up in Malta, or had the substantial equivalent of such a notice given in any other jurisdiction?
	

	(g)
Has a petition ever been served in Malta for the compulsory liquidation of the applicant or any related company or has the substantial equivalent of such a petition ever been served in any other jurisdiction?
	

	(h)
Has an inspector or other authorised officer of any government department or agency, professional association or other regulatory body appointed under any Maltese law or equivalent overseas enactment, ever investigated the affairs of the applicant or any related company?
	

	(i)
Has the applicant or a related company providing fiduciary services ever been required to produce books or records during any investigation carried out of the company’s affairs by any regulatory authority?
	

	(j)
Has the applicant or any related company ever been censured, prosecuted, warned as to future conduct, disciplined or publicly criticized by, or made the subject of a court order at the instigation of any supervisory or regulatory authority?
	

	(k)
Has the applicant or any related company ever been refused entry in Malta or elsewhere to any professional body or trade association concerned with banking, trust or financial services?
	

	(l)
Is the applicant or any related company engaged or does it expect to be engaged in Malta or elsewhere in any litigation which may have a material effect on the resources of the undertaking?
	


Declaration

This declaration must be completed by the Applicant in block capitals or typed. 

I, (full name and residential address) 

confirm that I have read and understood the provisions of the Trusts and Trustees Act Cap. 331 (the “Act”) and I declare that the business in respect of which this application is made will be conducted in accordance with the provisions of the Act, the Code of Conduct and any relevant Regulations.

I declare that the particulars supplied in the application are true to the best of my knowledge and belief.

Signature of applicant

Position in undertaking

Date

WARNING
Any person who furnishes information or makes a statement or declaration which he knows to be inaccurate, false or misleading in any material respect, or recklessly furnishes information or makes a statement which is inaccurate, false or misleading in any material respect, and any person who acts or purports to act as a trustee in Malta without being authorised to do so by the Authority, when so required in terms of the Act, shall be guilty of an offence and, saving any higher punishment which may be provided under any other law, shall be liable, on conviction, to a fine (multa) not exceeding € 465, 874.68 or to a term of imprisonment not exceeding 4 years, or to both such fine and imprisonment, pursuant to Article 51(6) of the Trusts and Trustees Act, Cap. 331.




( as retained in force by Article 107(4) of Act XVII of 2002.





