MFSA

MALTA FINANCIAL SERVICES AUTHORITY

Circular to the Financial Services Industry on the Implementation of the
Central Securities Depositaries Regulation (EU)
N° 909/2014

This Circular is being addressed to Central Securities Depositories (‘CSDs’) and market
participants on trading venues, with the intention of providing an overview of the new
requirements and amendments to the current regulatory framework in this area.

[1.0] General overview of the current local legal framework regulating Central Securities
Depositories

CSDs in Malta are regulated under Part 1V of the Financial Markets Act, Chapter 345 of the Laws
of Malta, (the ‘FMA” or the ‘Act’).

Part IV of the FMA is also supplemented by the following subsidiary legislations:

= Legal notice 360 of 2008 — Regulated Markets and Central Securities Depository (Fees)
Regulations (S.L. 345.05)

= Legal notice 138 of 2009 — Central Securities Depository (Authorisation Requirements)
Regulations (S.L. 345.12)

= Legal notice 139 of 2009 — Central Securities Depository (Control of Assets) Regulations
(S.L. 345.13)

= Legal notice 380 of 2012 — Designated Financial Instruments Regulations (S.L. 345.14)

The coming into force of the Central Securities Depositories Regulation (‘CSDR’ or the

‘Regulation’) has necessitated certain amendments to our local legislation. These amendments are
being explained below.
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[2.0] New European rules to regulate settlement and CSDs

Following the 2008 financial crisis, the European Commission (‘EC’) was of the opinion that no
financial product or market should remain without appropriate regulation and effective
supervision. Amongst others, the EC expressed its intention to harmonise CSD practices amongst
European Member States particularly given CSDs’ vital role when processing securities
settlement and when maintaining records of securities accounts and transactions.

These efforts started materialising on the 18 December 2013, where the European Parliament and
the Council reached an important agreement on a regulation for more stability, efficiency and
safety of settlement and CSDs.

Thereafter, on 26 February 2014, the Permanent Representatives Committee, on behalf of the
Council of the European Union, confirmed the agreement with Parliament.

On 15 April 2014, Regulation (EU) N° 909/2014 on improving securities settlement in the
European Union and on Central Securities Depositories and amending directives 98/26/EC and
2014/65/EU and Regulation (EU) N° 236/2012 (Central Securities Depositories Regulation) was
adopted by the European Parliament, and subsequently adopted by the Council of the European
Union on 23 July 2014.

The Regulation is considered an important development in European regulation because it
enhances the safety and soundness of the financial system. Together with the Regulation on OTC
derivatives, central counterparties and trade repositories (‘EMIR’) — Regulation (EU) No
648/2012 — that entered into force on 16 August 2012 and the Markets in Financial Instruments
Directive (‘MIFID’) it will form a framework in which systemically important securities
infrastructures (trading venues, central counterparties, trade repositories and central securities
depositories) are subject to common rules on a European level.

The CSDR entered into force on 17 September 2014 and is directly applicable in all European
Member States.

The Regulation is divided into 6 main titles as follows:-

Title | Subject-matter, scope and definitions

Title I Securities Settlement

Title 111 Authorisation, supervision, requirements and access to CSDs

Title IV Provision of banking-type ancillary services for CSD participants

Title V Sanctions

Title VI Delegation of power, implementing powers, transitional, amending and final
provisions

The CSDR is accompanied by implementing measures coming in the form of technical standards
as well as implementing acts. In this regard, the Regulation requires the European Securities and
Markets Authority (ESMA), in close cooperation with the members of the European System of
Central Banks, to prepare draft technical standards on the following matters:
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= CSD Requirements — The authorisation, recognition, supervision of CSDs, organisational
and prudential requirements for CSDs, access requirements (between a CSD and its
participants, by issuers to CSDs, between CSDs, and between CSDs and other market
infrastructures);

= Internalised Settlement Reporting Requirements — Covers securities transactions settled
outside a securities settlement system; and

= Settlement Discipline Measures — Aiming at improving the settlement efficiency.

This circular will focus on the key parts of the CSDR framework and the impact of their
requirements on CSDs. This circular should not be construed as professional legal advice.
The industry is urged to read the Regulation as well as the above-mentioned implementing
measures, and other technical advice to achieve a better understanding of the requirements
laid-out therein.

[2.1] Subject matter and scope

Title | of the Regulation lays out the subject matter and scope of the CSDR. The Regulation seeks
to provide uniform requirements for the settlement of financial instruments in the Union and rules
on the organisation and conduct of CSDs to promote safe, efficient and smooth settlement. The
CSDR applies to the settlement of all financial instruments and activities of CSDs unless
otherwise specified in the Regulation.

[2.2] Securities Settlement

One of the objectives of the CSDR is that of ensuring that settlement is carried out in a safer and
more efficient manner across European Member States. Title 11 of the CSDR deals with securities
settlement, which title is further divided into four chapters; chapter 1 deals with dematerialisation
and immobilisation of securities, chapter 2 deals with settlement periods and chapter 3 and
chapter 4 deal with settlement discipline and internalised settlement respectively.

[2.2.1] Dematerialisation and Immobilisation of Securities

Article 28 of the FMA currently states that the title to and rights in respect of designated
financial instruments, may be held in a dematerialised or uncertificated form.

Article 3(1) of the CSDR requires that any issues of EU transferable securities which are
admitted to trading or traded on trading venues be represented in book entry form as
immobilisation or subsequent to a direct issuance in dematerialised form.

As a consequence of the implementation of the CSDR, Article 28 of FMA shall be

deleted and in order for the FMA to be consistent with the Regulation, the phrase
“uncertificated form’ is being replaced by the phrase ‘represented in book-entry form as
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immobilisation’ throughout. In addition, the definitions ‘dematerialised form’ and
‘immobilisation’ are being included in the Act.

[2.2.2] Settlement Periods

Prior to the entry into force of the CSDR, in the vast majority of European markets,
including Malta, the settlement period for securities was the transaction date plus three
business days, often referred to as T+3.

The European Commission set up the Harmonisation of Settlement Cycles Working
Group in 2009. The group recommended harmonising securities settlement periods at a
maximum of two business days after the trading day (T+2).

As a consequence the European Commission decided that moving to T+2 or a shorter
period would be more beneficial to market participants. In this regard, Article 5 of the
CSDR requires all transactions in transferable securities executed on trading venues to be
settled on T+2.

The benefits envisaged for T+2 are as follows:

» The introduction of a common set of rules to harmonise 'settlement discipline' across
the EU. The rules consist of measures to prevent settlement fails, and to address these
fails when they occur.

= A shortened settlement period would reduce the additional margin and liquidity needs
that can happen during times of economic volatility.

= T+2 helps reduce counterparty risk by moving trades more quickly to settlement,
enabling capital available for reinvestment and reducing credit and counterparty
exposure.

The settlement period T+2 became effective as of 1 January 2015, in time for the launch
of Target2 Securities (‘T2S’) in June 2015.

[2.2.2.1] Target2 Securities (T2S)

T2S is a state-of-the-art settlement engine offering to the whole European market
centralised delivery-versus-payment (DvP) settlement in central bank money. It is
operated by the Eurosystem on a cost-recovery basis, to the benefit of all users.
T2S will only perform settlement and will be a service offered to CSDs and is
therefore not a CSD in itself. The CSDs will be the only parties involved in a
contractual relation with the Eurosystem and will remain responsible for the legal
and business relations with their clients. They will continue to maintain their
customers’ accounts and to perform all activities pertaining to the rest of the post-
trading value chain.
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[2.2.3] Settlement Disciplines

A key component of the CSDR is the harmonisation of settlement discipline across
Europe. These consist of a common set of measures which European CSDs will have to
adopt in order to prevent and address settlement failures.

A number of principles relating to settlement discipline are already set out in a very
detailed Article 7. Nevertheless, ESMA has on 1% February 2016 issued a final report in
relation to the regulatory technical standards on settlement discipline under the CSDR,
which report has been submitted to the European Commission for endorsement.

The European Commission is now in the process of endorsing the regulatory technical
standard provided in the report, followed by a non-objection period of the European
Parliament and Council. These rules will then enter into force two years after their
publication in the Official Journal of the European Union. This will give enough time to
relevant stakeholders to implement the changes needed to comply with the CSDR.

[2.2.4] Settlement Internalisers

Article 9 of the CSDR requires settlement internalisers to report to their Competent
Authorities on a quarterly basis the aggregated volume and value of all securities
transactions which they settle outside of CSDs.

ESMA has, on the 28 September 2015, published technical standards establishing
requirements on how to report internalised settlements to national regulators to allow
proper risk monitoring. These requirements do not however apply to CSDs themselves
since the definition of a settlement internaliser is an institution which executes transfer
orders on behalf of clients or on its own account other than through a CSD.

[2.3] Central Securities Depositories under the CSDR

As aforementioned, Title I1l of the Regulation deals with the authorisation and supervision of
CSDs, as well as with the requirements of CSDs and the access to CSDs. For the purpose of this
circular, we shall focus on the main changes brought about by the coming into force of the
CSDR.

[2.3.1] Designation of Competent Authority

Pursuant to Article 11(1) of the CSDR, each Member State is required to designate the
competent authority responsible for carrying out the duties for the authorisation and
supervision of CSDs established in its territory and shall inform ESMA thereof. With the
introduction of a new Article 24A in the FMA, the Malta Financial Services Authority
shall be the designated competent authority in Malta.
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[2.3.2] Provision of Services in another Member State

The CSDR allows for a CSD, which is established and authorised within an EU Member
State, to provide the services referred to in the Annex to the Regulation, within the
territory of the Union, including through the setting up of a branch. Such CSD is subject
to the procedure laid down in Article 23 of the Regulation. Mainly, the CSD wishing to
provide services within the territory of another Member State shall provide the necessary
information® to the competent authority of the home member state. The home Member
State shall then communicate that information to the competent authority of the host
Member State. The CSD may start providing its services in the host Member State, upon
the host Member State acknowledging receipt of the communication from the competent
authority of the home Member State; or, after three months from the date of transmission
of the communication to the competent authority of the host Member State.

Further to the above, the CSDR also allows third-country CSDs to provide services within
the territory of the European Union. Prior to providing the services referred to in points
(1) and (2) of Section A of the Annex, the CSD shall obtain recognition from ESMA in
accordance with Article 25 of the CSDR.

Passporting of services provided by a CSD has to be in line with the requirements of the
Regulation nevertheless, Article 24 of the FMA is being amended to include three
provisos to cater for the following situations:

i. CSD authorised in Malta wishing to provide its services within the territory of
another EU Member State;

ii. CSD authorised in an EU Member State wishing to provide its services within the
territory of Malta;

iii. CSD authorised within a third-country wishing to provide its services within the
territory of Malta.

[2.3.3] Organisational Requirements for CSDs

CSDs are required to have robust governance arrangements which include a clear
organisational structure and should have a management body of which at least one third,
but not less than two, of its members are independent. Furthermore, a CSD shall establish
user committees for each securities settlement system it operates which shall be
composed of representatives of issuers and of participants in such securities settlement

' AcsD wishing to provide services within the territory of another Member State shall communicate to the competent
authority of the home member state: the Member State in which it intends to operate; the services which it intends to
provide; the currency that it intends to process; if it intends to establish a branch, the organisational structure of the branch;
where relevant, the measures that the CSD intends to take to allows its users to comply with the national law referred to in
Article 49(1).
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system. Records on the services and activities shall be maintained for a period of at least
ten years.

[2.3.4] Capital Requirements

Amongst the prudential requirements contained in section 4, Chapter Il, Title Il the
CSDR requires that capital together with retained earnings and reserves of a CSD, shall
be proportional to the risks stemming from the activities of the CSD. The capital
requirements under Article 47 apply to all CSDs whereas the requirements under Articles
54 and 59 apply exclusively to CSDs offering banking-type ancillary services listed in
Section C of the annex to the CSDR or credit institutions designated by the CSD to offer
such banking-type ancillary services.

[2.4] Provision of banking-type ancillary services for CSD participants

The Regulation makes a distinction between core services and ancillary services. The latter are
further divided between non-banking type ancillary services of CSDs (which do not entail credit
or liquidity risks) and banking-type ancillary services. The list of services which can be offered
by CSDs is contained in the annex to the Regulation.

Title IV of the CSDR sets out the detailed requirements for the provision of banking type
ancillary services for CSD participants. In effect these provisions deliver a legal framework to
govern the provision of commercial bank money settlement by CSDs to their participants. A CSD
shall not itself provide any banking-type ancillary services unless it has obtained an additional
authorisation to provide such services. The banking-type ancillary services are listed in Section C
of the annex to the CSDR. The application for authorisation to provide banking-type ancillary
services shall contain a programme of operations setting out the banking-type ancillary services
envisaged, the structural organisation of the relations between the CSD and the designated credit
institutions where applicable and how that CSD intends to meet the prudential requirements laid
down in the CSDR.

[3.0] Changes in Local Legislation

The CSDR brought about a number of changes to both the FMA as well as the related subsidiary
legislations, which changes are being highlighted below:

[3.1] Changes to the Financial Markets Act
[3.1.1] Right of Appeal

A new Atrticle 27A is being included to deal with all the instances in which a CSD has a
right of appeal before the Financial Services Tribunal. Prior to the amendments, a CSD
had a right of appeal when an application for authorisation has been refused (Article 25)
and when authorisation has been revoked (Article 27). Further to these two instances, a
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CSD shall now also have a right of appeal where no decision is taken, within six months
of its submission, in respect of an application for authorisation which contains all the
information required under the provisions in force.

[3.1.2] Functions of a Central Securities Depository

Prior to the amendments, Article 26 of the FMA included a non-exhaustive list of
functions. This article is being amended and the functions of a CSD shall include the
services listed in the Annex to the CSDR. As its core services, a CSD shall operate a
securities settlement system and shall in addition also provide at least one of the
following services: initial recording of securities in a book-entry system or provision and
maintenance of securities accounts at the top tier level.

[3.2] Changes to Subsidiary Legislation
[3.2.1] Revocations

Legal notice 138 of 2009 [S.L 345.12 Central Securities Depository (Authorisation
Requirements) Regulations] and legal notice 380 of 2012 [S.L 345.14 Designated
Financial Instruments (Revocation) Regulations] are being revoked. Please refer to Annex
B

[3.2.2] New Subsidiary Legislation dealing with Administrative Penalties and
Sanctions

A new Legal Notice under the FMA shall deal with the penalties, which can be imposed
by the MFSA by notice and without recourse to a court hearing, in the event when a
person contravenes or fails to comply with the provisions of the Act or the Regulation.
The penalties are as follows:-

a) a public statement which indicates the person responsible for the infringement and the
nature of the infringement;

b) an order requiring the person responsible for the infringement to cease the conduct
and to desist from a repetition of that conduct;

¢) withdrawal of authorisation;
d) a temporary, or for repeated serious infringements, a permanent ban against any
member of the institution’s management body or any other natural person, who is

held responsible, from exercising management functions in the institution;

e) maximum administrative pecuniary sanctions of at least twice the amounts of the
profit gained as a result of an infringement where those amounts can be determined,;
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f) in respect of a natural person, maximum administrative pecuniary sanctions of five
million Euro (€5,000,000);

g) in the case of legal person, maximum administrative pecuniary sanctions of twenty
million Euro (€20,000,000) or up to 10% of the total annual turnover of the legal
person according to the last available accounts approved by the management body;
where the legal person is a parent undertaking or a subsidiary of the parent
undertaking which has to prepare consolidated financial accounts according to
Directive 2013/34/EU, the relevant total annual turnover shall be the total annual
turnover or the corresponding type of income according to the relevant Accounting
Directives according to the last available consolidated accounts approved by the
management body of the ultimate parent undertaking.”

In view of the above, Article 39A, which entailed an administrative penalty which may
not exceed one hundred and fifty thousand euro (€150,000) in case of an infringement, is
no longer applicable to Part IV of the FMA which deals with CSDs.

Contacts

Should you have any queries on the CSDR, please do not hesitate to contact: Mr Edward Grech,
Senior Manager, Securities and Markets Supervision Unit (EGrech@mfsa.com.mt), Mr Nathan
Fenech Analyst, Securities and Markets Supervision Unit (NFenech@mfsa.com.mt) or Dr
Anneliese Saliba Analyst, Securities and Markets Supervision Unit (ASaliba@mfsa.com.mt).

Communications Unit
Malta Financial Services Authority
11" May 2016
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Annex |
Subsidiary Legislation being revoked

I.  Legal notice 138 of 2009 - Central Securities Depository (Authorisation
Requirements) Regulations (S.L. 345.12)
| POF |

I
o

SL345.12.pdf

Il.  Legal notice 380 of 2012 — Designated Financial Instruments Regulations (S.L.

345.14)
[ ror |

F
e

SL345.14.pdf
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CENTRAL SECURITIES DEPOSITORY

(AUTHORISATION REQUIREMENTS) [S.L.345.12

SUBSIDIARY LEGISLATION 345.12

CENTRAL SECURITIES DEPOSITORY
(AUTHORISATION REQUIRENTS) REGULATIONS

30th April, 2009

LEGAL NOTICE 138 of 2009.

1.  The title of these regulations is the Central Securities
Depository (Authorisation Requirements) Regulations.

2. (1) In these regulations, unless the context otherwise
requires:

"the Act" means the Financial Markets Act;

"applicant" means a person who has submitted an application to
the competent authority to operate or provide the services of a
central securities depository;

"market contract" means a contract entered into by a member or
participant in a regulated market or a user in accordance with and
subject to the bye-laws of such regulated market or guidelines of a
central securities depository and which shall be brought into effect
through the clearing and settlement systems provided by a central
securities depository;

"users" means any person, body corporate or other entity who
makes use of the services provided by a central securities
depository, including members of a regulated market, companies,
investors, and members of the general public.

(2) Words and expressions used in these regulations shall have
the same meaning as is given to them in the Act, unless otherwise
defined herein.

3. (1) These regulations set out the authorisation
requirements which shall be satisfied by an applicant requesting to
qualify as a central securities depository and which shall be
satisfied by any central securities depository on a continuing and
ongoing basis if such depository is to remain a central securities
depository.

(2) The burden of proving to the competent authority that the
authorisation requirements have been or are being properly
satisfied rests exclusively on the applicant or the central securities
depository, as the case may be.

4. (1) The central securities depository must be fit and proper
to perform its functions and it shall also be of good standing.
(2) The persons who -

(a) effectively direct the business and operations of a
central securities depository; or

(b) are in a position to exercise, directly or indirectly,
significant influence over the management of the

Title.

Interpretation.

Cap. 345.

Authorisation
requirements.

Suitability.
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central securities depository,

shall satisfy the fit and proper criterion by being of sufficient good
repute and, where relevant, sufficiently experienced to ensure the
sound and prudent management and operation of the central
securities depository.

5. (1) The constitution, governance, organisational structure
and management systems of the central securities depository shall
be adequate and appropriate for the scale and nature of its business.

(2) The central securities depository shall have systems and
controls in place ensuring that the performance of its functions are
adequate and appropriate for the scale and nature of its business.

(3) Without prejudice to the generality of subregulations (1)
and (2), the central securities depository shall:

(a) establish, implement and maintain decision-making
procedures and an organisational structure which
clearly and in a documented manner specifies
reporting lines and allocates functions and
responsibilities;

(b) employ personnel with the skills, knowledge and
expertise  necessary for the  discharge of
responsibilities allocated to them and ensure that its
officers are aware of the procedures which shall be
followed for the proper discharge of their
responsibilities;

(c) establish, implement and maintain adequate internal
control mechanisms designed to secure compliance
with decisions and procedures at all levels of the
central securities depository and to safeguard the
security, integrity and confidentiality of information as
appropriate;

(d) maintain adequate and orderly records of its business
and internal organisation;

(e) ensure that the performance of multiple functions by
its officers does not and is not likely to prevent those
persons from discharging any particular function
soundly, honestly and professionally;

(f) establish, implement and maintain an adequate
business continuity policy aimed at ensuring, in the
case of an interruption to its systems and procedures,
the preservation of essential data and functions, or,
where that is not possible, the timely recovery of such
data and functions.

(4) Without prejudice to regulation 16, the central securities
depository shall ensure that it is able to control the performance
and quality of any contractual commitments for any services or
facilities that it outsources to third parties.
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6. (1) The central securities depository shall ensure that its
business is conducted in an orderly manner and affords proper and
adequate protection to users of its services.

(2) Without prejudice to the generality of subregulation (1), the
central securities depository shall, by virtue of appropriate
procedures to the satisfaction of the competent authority, ensure
that:

(a) satisfactory arrangements are made for securing the
timely discharge of the rights and liabilities of the
parties to transactions in financial instruments in
relation to which the central securities depository
provides clearing and settlement services;

(b) appropriate measures are adopted to reduce the extent
to which the facilities of the central securities
depository can be used for an unlawful purpose;

(c¢) satisfactory arrangements are made for the
safeguarding and administration of assets belonging to
users of those facilities, where relevant; and

(d) the integrity and accuracy of its records pertaining to
holders of financial instruments and transactions in
financial instruments.

7. (1) The central securities depository shall establish,
implement and maintain adequate policies and procedures designed
to detect any risk of failure by the central securities depository to
comply with its obligations under the Act, the regulations issued
thereunder and the Financial Market Rules, as well as with its
obligations under other applicable legislation, as well as to detect
the associated risks, and shall put in place adequate measures and
procedures designed to minimize such risk and to enable the
competent authority to exercise its powers effectively.

(2) The central securities depository shall establish and
maintain a permanent and effective compliance function which
operates independently and which has the following
responsibilities:

(@) to monitor and, on a regular basis, to assess the
adequacy and effectiveness of the measures and
procedures put in place in accordance with the
requirements of subregulation (1), and the actions
taken to address any deficiencies in the central
securities  depository’s  compliance  with  its
obligations;

(b) to advise and assist the relevant persons responsible
for carrying out the functions of the central securities
depository to comply with the central securities
depository’s legal and regulatory obligations.

(3) The central securities depository shall:

(a) keep a record of all of its breaches of the Act or the
regulations arising therefrom or Financial Market
Rules issued thereunder; and

Safeguards for
users of central
securities
depository’s
services.

Compliance.

Cap. 345.
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(b) notify the competent authority of all such breaches as
soon as the central securities depository becomes
aware of the breach.

8. (1) The central securities depository shall take the
following actions with a view to manage its risks:

(a) establish, implement and maintain adequate risk
management policies and procedures which identify
the risks, including, particularly operational risk
relating to the central securities depository’s activities,
processes and systems, and where appropriate, set the
level of risk tolerated by the central securities
depository;

(b) adopt effective arrangements, processes and
mechanisms to manage the risks relating to the central
securities depository’s activities, processes and
systems, within the context of that level of risk
tolerance;

(¢) monitor the following criteria:

(i) the adequacy and effectiveness of the central
securities depository’s risk management policies
and procedures;

(ii) the level of compliance by the central securities
depository and its relevant persons with the
arrangements, processes and mechanisms
adopted in accordance with paragraph (b);

(iii) the adequacy and effectiveness of measures
taken to address any deficiencies in those
arrangements and procedures, including failures
by the relevant persons to comply with such
arrangements or follow such procedures.

(2) The central securities depository shall establish and
maintain a risk management function that implements the policy
and procedures referred to in sub-regulation (1).

9. (1) The central securities depository shall have financial
resources sufficient for the proper performance of its functions.

(2) Without prejudice to the generality of the foregoing, each
central securities depository shall satisfy at all times those
minimum financial resources requirements and minimum financial
reporting requirements that may be prescribed by the competent
authority from time to time.

10. (1) The central securities depository shall maintain proper
accounting records to show and explain its transactions, assets and
liabilities.

(2) Without prejudice to the generality of the foregoing, the
accounting records of a central securities depository shall:

(a) disclose with reasonable accuracy, at all times, the
financial position of the central securities depository;
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(b) enable the financial statements which may be required
by the competent authority to be prepared within the
time limits specified by the competent authority.

(3) This regulation shall apply in addition to other obligations
regarding reporting and accounting as may be applicable under any
other law.

11. (1) The central securities depository shall cooperate, at all
times and on an ongoing basis, by sharing of information or in any
other manner, with the competent authority.

(2) For the purposes of the foregoing provision, the central
securities depository shall have appropriate arrangements with its
users enabling it to obtain confidential information from its users
and disclose such information to the competent authority and in
particular, to assist and collaborate with the competent authority
without delay in response to a specific written request received
from the competent authority in the performance of its functions
according to law.

12. (1) The central securities depository shall make guidelines
to better regulate the use of its services and to regulate access to its
systems and matters connected therewith.

(2) Without prejudice to the generality of subregulation (1), the
central securities depository shall ensure that its guidelines
adequately address each of the functions which it is authorised to
perform.

(3) The central securities depository shall have effective
arrangements for monitoring and enforcing compliance with its
guidelines.

(4) Any guidelines or amendments made thereto shall be
subject to the prior approval of the competent authority.

13. (1) The central securities depository shall have in place
effective arrangements for the investigation and resolution of
complaints arising in connection with the performance of, or failure
to perform, any of its functions.

(2) The arrangements shall include arrangements for a
complaint to be fairly and impartially investigated by a person
independent of the central securities depository, and for such
person to report on the result of his investigation to the central
securities depository and to the complainant.

(3) The arrangements shall confer on the person mentioned in
sub-regulation (2) the power to recommend, if he thinks it
appropriate, that the central securities depository:

(a) makes a compensatory payment to the complainant;

(b) remedies the matter complained of, or takes both of
those steps.

(4) Sub-regulation (2) is not to be construed as preventing the
central securities depository from making arrangements for the
initial investigation of a complaint to be conducted by the central

Co-operation with
the competent
authority.

Guidelines to
regulate the central
securities
depository’s
services.

Complaints.
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contracts.

Central securities
depository unable
to pay its debts.

Satisfaction of
authorisation
requirements.

Outsourcing.

securities depository.

14. (1) The central securities depository shall have rules to
deal with any default which, in the event of a user of the central
securities depository being or likely to become unable to meet his
obligations in respect of one or more market contracts, enable
action to be taken in respect of unsettled market contracts to which
he is a party.

(2) The bye-laws may authorise the taking of the same or
similar action in relation to a user who appears to be likely to
become unable to meet his obligations in respect of one or more
market contracts.

(3) The central securities depository shall have adequate
arrangements for ensuring that parties to the contract are notified as
soon as reasonably practicable of the default, the identity of the
other parties to the contract and of any decision taken under the
bye-laws in relation to contracts to which they are a party.

(4) The central securities depository shall cooperate, by the
sharing of information or otherwise, with any other authority or
body having responsibility for any matter arising out of, or
connected with, the default of a user of the central securities
depository.

15. (1) Where the board of directors or other similar
governing body of a central securities depository becomes aware
that the central securities depository is unable to pay its debts or is
imminently likely to become unable to pay its debts or becomes
aware of any other reason or circumstance which may lead to the
central securities depository’s suspension or cessation of its
activities or of its winding up, it shall forthwith inform the
competent authority in writing.

(2) In any such event, whether advised by the central securities
depository or otherwise, the competent authority may issue such
directives in writing as it may deem appropriate to the central
securities depository, and its directives may include the
appointment of a controller to take control of the central securities
depository’s operations and assets or the appointment of a
liquidator as may be specified by the competent authority in such
directives.

(3) The competent authority may issue Financial Market Rules
for the better implementation of the provisions of this regulation.

16. In considering whether an applicant or a central securities
depository satisfies the authorisation requirements applying to it
under these regulations, the competent authority shall take into
account all relevant circumstances.

17. An applicant or a central securities depository may be
allowed to satisfy some of the authorisation requirements applying
to it under these regulations by entering into an agreement to the
satisfaction of the competent authority for any functions specified
in the said agreement to be performed on its behalf by another
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person. The provisions of the Financial Market Rules may further
regulate such agreements.
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DESIGNATED FINANCIAL INSTRUMENTS [S.L.345.14 1

SUBSIDIARY LEGISLATION 345.14

DESIGNATED FINANCIAL INSTRUMENTS
REGULATIONS

6th November, 2012

LEGAL NOTICE 380 of 2012.

1.  The title of these regulations is the Designated Financial
Instruments Regulations.

2. In these regulations unless the context otherwise requires:

"the Act" means the Financial Markets Act, and the words and
expressions used herein shall have the same meaning as is given to
them in the said Act, unless otherwise defined herein.

3. The following categories or classes of financial
instruments, whether listed or unlisted, the register of which is
maintained in a central securities depository or in an overseas
central securities depository, shall be considered "designated
financial instruments" for the purposes of Part IV of the Act:

(a) shares in companies and other securities equivalent to
shares in companies, partnerships or other entities, and
depository receipts in respect of shares;

(b) bonds or other forms of securitised debt, including
depository receipts in respect of such securities and
including government stocks;

(c) treasury bills;
(d) certificates of deposits; and
(e) units in collective investment schemes.

Citation.

Interpretation.

Cap. 345.

Designated
financial
instruments for the
purposes of Part IV
of the Act.
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